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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS: 

BISWANATH CHARIALI 

P. R. Case No. 95 of 2019 

Under section 379 of I.P.C 

(Arising out of Gingia P.S. Case No. 24 of 2019) 

    State of Assam 

           -Vs- 

                                    Sri Paban Tossa @ Om Krishna Gowala 

 
Present: Smt. Neha Saikia, A.J.S. 

 

Evidence recorded on    : 03.06.2019, 15.06.2019, 29.06.2019 

Argument heard on        : 08.07.2019 

Judgment delivered on  : 12.07.2019 

 

For the State: Sri. Golap Hazarika, Asst. Public Prosecutor 

For the Accused: Sri Tushar Borah, Ld. Advocate 

JUDGMENT 

1. The case of the prosecution in a nutshell is that the informant Bhuban 

Gowala lodged an ejahar on 25.02.2019 stating that the accused person 

Sri Paban Tossa tied up three cows and was taking them towards the 

Reserve Forest road from field. When he went to feed water to the cows 

and saw the cows at the forest. The accused fled away from the place. 

Hence is the case. 

 

2. On receiving the ejahar, OC, Gingia P.S registered the case as Gingia 

P.S Case No. 24/19 under section 379 of IPC and endorsed ASI Prafulla 

Bhuyan to complete the investigation. 

 

3. The case was being investigated into and after completion of 

investigation Police submitted charge sheet against the accused Paban 

Tossa u/s 379 of IPC. When the case came up for trial, cognizance was 

taken against the said offenses and summons was issued against the 

accused person. 
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4. On appearance of the aforesaid accused person, copies of the relevant 

documents were furnished to him and formal charge u/s 379 IPC was 

framed against accused Paban Tossa, which was read over and 

explained to him to which he pleaded not guilty and claimed to be tried. 

Thereafter, summons were issued to the PW's.   

 

5. The prosecution side in order to prove the case against the accused 

person adduced evidence of six witnesses. After closure of the 

Prosecution evidence, the accused person was examined under section 

313 CrPC; the defense plea was of total denial, defense chose not to 

adduce any evidence in support of this case. 

6. I have heard the learned Asst. Public Prosecutor and the Learned 

Counsel for the defense. I have also carefully gone through all the 

evidences adduced and have meticulously scrutinized the entire case 

records. 

7. POINTS FOR DETERMINATION: Upon the case set up by the 

prosecution, I have framed the following points for determination in 

order to arrive at a definite finding as regards the matter in dispute: 

i. Whether the accused person, Paban Tossa on 22.02.2017 

at about 12noon committed theft of cows from the field of 

the informant Bhuban Gowala and thereby committed 

offense under section 379 IPC, as alleged?   

 

APPRECIATION OF EVIDENCE 

8. Let us first examine the provisions of law relevant for the purpose of 

this case. The essential ingredients to prove an offence under Section 

379 IPC as follows:- 

a. Accused had taken the movable property dishonestly. 

https://indiankanoon.org/doc/1101188/
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b. Property was taken out of the possession of complainant. 

c. Property was taken out without consent of complainant. 

d. The property was moved to such taking. 

9. Now, in the present case at hand, the informant alleged that he had 

kept tied his cow in the field for grazing and when he went to feed 

water to the cow, he found it missing from the field. He even alleged 

that another cow that belongs to his neighbour also was missing. The 

connection of the accused with this missing cows is linked up only when 

we examine the evidence of PW 2/Jagadish Tossa, who stated that 

when he was collecting woods in the reserve forest, he saw the accused 

going with three cows. One cow however escaped from there, but the 

accused was left with two cows. Out of suspicion, he called the accused 

and enquired him about the cows. Later on, the villagers came to know 

that the accused stole the cows. But PW 2 do not know who was the 

original owner of the cows. The informant Buban Gowala being PW 1 

stated in his evidence that he had lodged this case about 2-3 days from 

the date of incident, but he did not mention the reason behind the delay 

of lodging the case. It is surprising as to why the case was lodged after 

2-3 days after the incident, when according to the PWs, the accused 

was caught red-handed and the cows were seized on that day itself.   

10. PW 3/Bikram Tongla stated that he was with Jagadish together in the 

forest collecting woods but he himself had not seen the accused stealing 

the cows, he saw Jagadish scolding the accused. But in the cross-

examination, he revealed that the stolen cows were handed over to 

Police by Buban and Jagadish whereas the other PWs stated that the 

cows were seized by police. Both PW 4, Gangaram Guwala and PW 5, 

Lohit Razak stated they heard that the accused was caught red-handed 

with the stolen cows but they were not present at that time. They heard 

about the incident after the incident took place.   

11. At this point, it is to be mentioned here that the prosecution side has 

failed to bring out the exact incident that took place on the date of 

alleged incident. Evidence on record is weak and bleak against accused 
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Paban Tossa. It is only in the evidence of PW 2 that he stated that 

accused Paban Tossa was involved in the case. Except Jagadish there 

is nothing in the evidence of other PWs to show the involvement of the 

accused in the alleged crime which is revealed from the cross-

examination part of the PWs. The prosecution has not able to show the 

role played by accused. The prosecution has not explained the genesis 

of the nature of the offence of theft. There is missing link in the chain 

of evidence of the prosecution about the place of occurrence or about 

the role played by accused. In view of the breaking chain of evidence 

as pointed out above, it would not be safe to believe the prosecution 

case against the accused, namely, Paban Tossa. It is important to 

consider that where the case against the accused u/s 379 IPC is not 

established by reasonable corroboration of prosecution evidences, small 

discrepancies implications against the prosecution case. As such, I have 

inspired by the argument of defence claiming innocence of the accused.  

12. In the light of the above discussions and reasons thereto, I am of view 

that an appreciable case against accused, namely, Paban Tossa for an 

offence punishable u/s. 379 of the IPC has not been made out, beyond 

all reasonable doubt. In the result, the point taken for determination in 

this case is decided negative u/s. 379 of the IPC against accused, 

namely, Paban Tossa u/s. 379 of the IPC. Having considered the matter 

in its entirety, in the light of the above discussions, I am of view that 

the prosecution is not able to establish its case beyond reasonable 

doubt. In the result, the points taken for determination in this case is 

decided negatively extending the benefit of doubt to the accused 

person. In the result, I found no material to hold the accused person 

guilty under section 379 of the IPC. I, therefore, acquit accused person 

from the charges u/s 379 of the IPC. In result, the accused is set at 

own liberty, forthwith. 

13. Accordingly, from the evidence available on record, it is found that the 

prosecution has failed miserably to prove the guilt of the accused 



5 | P a g e  

 

persons under the alleged offenses beyond reasonable doubt. 

ORDER 

14. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused 

person, Paban Tossa u/s 379 of IPC beyond all reasonable doubt. 

Hence, benefit of doubt goes to the accused person and he is 

ACQUITTED of the said charges and set at liberty forthwith. 

15. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

16. The judgment is delivered in the open court, in presence of both the 

parties. It is written on separate sheet, sealed, signed and tagged to 

the C/R.  

Given under my Hand and Seal of this Court on this the 12th day 
of July, 2019 

 
 
 

     (Smt. Neha Saikia) 
       Judicial Magistrate First Class,  
               Biswanath Chariali 
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A-N-N-E-X-U-R-E 

 

 Witnesses for Prosecution 

PW-1  : Bhuban Gowala 

PW-2   : Jagdish Tossa  

PW-3   : Bikram Tangla  

PW-4   : Gangaram Gowala 

PW-5   : Lohit Razak 

PW-6  : Prafulla Bhuyan 

2. Witnesses for Defence  : NIL 

3. Court Witnesses  : NIL 

4. Prosecution Exhibits:  

Ext 1   : Ejahar 

Ext 1 (1)  : Signature of the Informant 

Ext. 2   : Seizure list  

Ext. 2(1 & 2)  : Signature in the seizure list 

Ext. 3   : Seizure list  

Ext. 3(1 & 2)  : Signature in the seizure list 

Ext. 4  : Sketch Map 

Ext. 4 (1) : Signature in the Sketch Map 

Ext. 5  : Charge Sheet 

Ext. 5 (1) : Signature in the Charge Sheet 

5. Defence Exhibits :   NIL 

6. Material Exhibits :            NIL 

 

 

 

 

 

Judicial Magistrate First Class 
Biswanath Chariali 


